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REFERENCES TO RULINGS 


Motion for directed verdict because Government failed 
to prove assault with a dangerous weapon denied. (TR 89-92) 

Court ruled simple assault as lesser eneanced ottense 
inapplicable in this case. (TR 157-159) 

Court ruled appellant's appeal on the ground that he 
cannot be convicted in an assault with a dangerous weapon 
without proof that the pistol was loaded is frivolous..... 
eeceeseeee Order denying bail pending Appeal stones by 


Judge Gesell-on May 15, 1969. 


There are no further rulings of the trial court setting 


forth the basis of the judgment presented for review by this 
| 


Court. 


QUESTIONS PRESENTED 


1. Whether a pistol, under circumstances in which it was 
not fired and could not be used as a bludgeon,is a dangerous 


weapon within the purview of §22-502 D. C. Code,where the 


pistol was never recovered, examined or produced at trial by 


the prosecution. 

2. If an unloaded pistol used only as a firearm is not 
a dangerous weapon, whether the burden is on the prosecution 
to prove the pistol was loaded, or upon the defendant to 


pistol was unloaded. 


This case has not been before this under the same 


or similar title. 


SUMMARY OF ARGUMENT 


I. An unloaded pistol used only as a firearm is not 


a dangerous weapon: 


a. A dangerous weapon is one which in the 
manner used, or attempted to be used, may 
endanger life or inflict great bodily harm. 


b. An unloaded pistol used solely as a 
firearm is not capable of endangering life 
or inflicting great bodily harm. 


II. The burden rests with the prosecution to prove the 
pistol was a dangerous weapon: 


a. The only instances in which the burden. 
of proof in a criminal case may be shifted! 
to the defendant are those in which the 
accused will not be subjected to hardship 
or oppression. In the case at bar such a 
shifting of the burden of proof would have 
subjected the accused to both hardship and 
oppression. 


STATEMENT OF FACTS 


Appellant was tried and convicted on January 2, 1969 
of assault with a dangerous weapon on the person of one 
Oliver Watford, Jr. 

The alleged offense occured about eight o'clock in the 
evening on June 29, 1968 when appellant attempted to gain 
entrance to the Hillco Liquor Store near the intersection of 
14th and U Streets, N.W. Mr. Watford was employed at the 
time by Hillco as a uniformed, armed security guard and was 
opening locked glass doors to permit patrons of the store to 
leave but no one to enter. (TR 18-21) 

Appellant, after being denied admission to the store, 
asked to see Larry Hillman, the owner's son, and was told the 
store was closed. After some words were mumbled by appellant, 
the evidence tends to show that appellant threatened to shoot 
Mr. Watford and thereafter pulled what appeared to be a pistol 


from his right rear pants pocket and held it at an angle toward 


the ground but in the general direction of Mr. Watford. (TR 


21-24, 38-39, 44-45) 
Appellant apparently put the pistol back in his pants 
pocket and stepped back somewhat from the door. Mr. Watford's 


partner at the store, Mr. Anderson, called the police and then 


-3- 


both, Messrs. Watford and Anderson, went outside to see that 
appellant did not get away before the police arrived. (TR 22) 

Mr. Watford testified that while outside he was separated 
from appellant by some people who came between them and could 
not see what appellant was doing at this time. (TR 22) 

Mr. Anderson testified that appellant again said something 
about shooting and withdrew the pistol from his pocket and cocked 
it. Mr. Anderson was at this time to the rear of appellant. 
Shortly thereafter police sirens were heard and appellant ran to 


a nearby doorway and dropped the pistol. Mr. Anderson caught 


and restrained appellant while the police approached. (TR 39-42) 


A second person, Daniels (co-appellant in this case), 
apparently unknown by appellant, picked up the pistol in the 
doorway and started up the steps of the building which is 
apparently a rooming house. After an alleged assault on a 
police officer, Daniels disappeared up the stairs. ‘Some three 
minutes later Daniels was arrested and a thorough search made 
for the pistol, but it was never found. (TR 42, 61-65) 

The proof at trial of the existence of the pistol con- 
sisted of the testimony of eseree Watford and Anderson and 
the police officer, Mr. Nathaniel. A .38 caliber bullet was 
taken from appellant's pocket after his arrest and introduced 


into evidence. (TR 66) 


At trial appellant moved for a verdict of acquittal on 
the grounds that there could be no assault with a dangerous 
weapon on a person separated from the alleged assailant by 
locked glass doors. (TR 89-92) 

In denying appellants motion (made at the conclusion 
of the prosecution's case), Judge Gesell alluded to the draw- 
ing and cocking of the pistol while the complainant was on 
the outside of the store, as well as the incident which occurred 
while complainant was behind locked doors. (TR 91) 

ppellant requested 2 jury instruction on simple assault 
as a lesser included offense. Judge Gesell denied the request 
stating that the only question was whether or not appellant 
> of assault with a dangerous weapon or was innocent. 
(fR 158-159) 
The Jury returned a verdict of guilty as charged and a 


sentence of 20 months to five years, to run concurrently with 


another sentence in a prior case, was 4mposed thereunder. (TR 


198-199) 


ARGUMENT. 


I. An unloaded pistol when used solely as a firearm is, as a 

matter of law, not a dangerous weapon. 

Appellant was indicted, tried and convicted of an assault 
with a dangerous weapon in violation 22 D. C. Code §502, 
specifically: "Every person convicted ... of an assault with 
a dangerous weapon shall be sentenced for not moan SiS ten 
years." Instructions to juries in the District of Columbia 
in cases involving violations of the above Code provisions, 
have in substance included the following elements:) 


(1) That the defendant committed an assault upon 
the complainant; and 


(2) That he did so with a dangerous weapon; and 
(3) That, at the time of the commission of the 


assault, he intended to do the acts which 
constitute the assault. 


Apparently approved in Tatum v. U. S., 71 U. S. App. D. C. 393, 


110 F. 24 555 (1940). 

A dangerous weapon is one likely to produce death or 
great bodily injury. Tatum, supra. Then, an assault with a 
dangerous weapon arises out of the potential for serious bodily 
harm through the reckless use of dangerous weapons. "Imposing 
more serious sanctions for assault with a dangerous weapon than 
for simple assault is a practical recognition of the additional 


risks posed by use of the weapon. 'The gist of the crime is 
Sige 


found in the character of the weapon with which the assault is 
made (Emphasis, the Court's). Parker v. U. S., 123 U. S. App. 
D. C. 343, 359 P. 2d 1009 (1966). In summarizing an assault 
with a Gangerous weapon, Judge McGowen states "([A]ssault with 
a dangerous weason may be viewed as encompassing assaults which 
in familiar and common experience are dangerous because of the 
nature of the instrumentality used ...." Parker v. U. S. Supra. 
That a pistol fired at another is capable of inflicting 
death or serious bodily harm is peyond cavil. Equally obvious 
act that 2a metal pistol would be just as effective a 
bludgeon as the soda pop bottle. However, this Court held that 
whether or not 2 soda vop bottle is 2 dangerous weapon is a jury 
question and the defendant in such a case in entitled to an 
instruction on simple assault as a lesser 4neluded offense. 
Greenfield v. U. S., 119 U. S. App. D. C. 278, 341 F. 2d 4ill 
(1964). Appellant’s recuest for such an instruction was denied 
by Judge Gesell who apparently felt the only possible assault 


was with the pistol as a firearm. 


There is much conflict of authority as to whether or not 


an unloaded gun is a dangerous weapon. Cases from various 
jurisdictions run the gamut from holding that not even a simple 
assault is committed where it is shown that the gun was unloaded 
or where the prosecution fails to show that the gun was loaded, 
to a holding that an assault with a dangerous weapon may be made 


with an unloaded firearm. See Annot. 92 A.L.R. 2d 1412 (1963). 
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A search of authorities in the District of Columbia 


turned up no cases in which the question of an mmigaded gun 
or the question of a missing gun was before local courts. 
There was one case in federal courts in which it “was held 
that the pointing of an unloaded gun at another, after an 
angry altercation, in a menacing or threatening manner was 
sufficient to sustain conviction of simple assault, but not 
assault with a deadly or dangerous weapon. In noceewing 
defendants conviction of assault with a dangerous weapon 
where it was shown that the gun was unloaded, the court 
found the definition of a dangerous weapon to be the same 

as ours, viz, one likely to produce death or great bodily 
injury. The court then amplified on that meaning by adding: 
ut... 4t is more accurately described as a weapon which in 
the manner in which it is used or attempted to be used may 
endanger life or inflict great bodily harm." If the defend- 
ant had struck or attempted to strike with it; the question 
whether it was or was not a dangerous weapon in the manner 
used, or attempted to be used, would be one of fact; but 

the courts quite uniformly hold as a matter of law that an 
unloaded pistol, when there is no attempt to use it other- 
wise than by pointing it in a threatening manner at another, 
4s not a dangerous weapon. Price v. U. S., 156 Fed R. 950 


(CCA, 9th Cir., 1907). 


ellant Wiseman submits that under the criteria set 

Tatum and Parker, the same rule of law established 

Calif., supra, should be applied, and 4t should be 

held that in the District of Columbia that an unloaded gun 
when used, or attempted to be used, solely as a firearm is not 


a dangerous weapon 2s $s contemplated in 22 D. C. Code §502. 


A pistol sought to be used to establish the dangerous weapon 


element of 22 D. C. Code §502 must be shown by the prosecu- 


tion to have teen loaded and capable of firing a dangerous 
projectile. 

If, as urged above, an unloaded pistol is, as 2 matter of 

not 2 dangerous weapon, does the burden rest on the de- 

endant to prove that the pistol was unloaded or upon the 
prosecution to prove that it was loaded. 

An essential element of the crime alledged is the presence 
ane use,or threatened use, of a dangerous weapon. Although 
there are some instances in which it has been held that the 
burden of proof in 2 criminal case may shift to the defendant 
such principles are inapposite in the case at bar. The test 
laid down in such cases is that the state must have proved 
enough of the crime to make it just for the defendant to be 
required to repel what has been proven with excuse or expla- 


nation, or at least that upon a balancing of convenience or 


of the opportunity for knowledge the shifting of the burden 
will be found to aid the accuser without subjecting the 
accused to hardship or oppression. Morrison v. California, 
291 U. S. 82, 88; 78 L. ed 664; 54 S. Ct. 281 (1934). 

In the case at bar, the prosecution sought to establish 
a dangerous weapon by (1) testimony of the complainant and one 
additional witness which tended to prove appellant was in 
possession of a pistol and said "I'm going to shoot you"; and 
(44) a misfired .38 caliber bullet taken from appellant 


shortly after his arrest. 


Appellant's defense at trial was that he at no time 


had a pistol. Although there is ample evidence in the record 
to refute this defense if such evidence were believed by the 
jury, appellant nonetheless sought to disprove the jexistence 
of the pistol, and as stated earlier, no pistol was ever found 
or presented at trial. 

facets for the sake of argument that appellant did 
possess the pistol as alleged, and that all testimony of 
government witnesses is true; and assuming that whether or not 
the pistol was loaded is peculiarly within the knowledge of 
appellant, has the test of Morrison, supra, been satisfied 
or must the prosecution prove the gun was loaded? 

If appellant had been forced to abandon his defense of 


no weapon in order to negate the inference that the pistol 


he denied having was loaded, he would have been forced to 
rely totally on 2 principle of law not heretofore adjudi- 
cated in the District of Columbia, i. e., that an unloaded 
gun is as a matter of law not a dangerous weapon. 

If appellant had chosen to restrict his defense and 
gamble on a favorable determination of that auestion, he 
then would have the burden of convincing the jury that the 
gun was, indeed, unloaded - this in the face of testimony 
that he tried to hide, or get rid of, the pistol when he 
heard police sirens. His only convincing explanation of 


that act would be his conviction of a prior assault with 


a dangerous weapon and his fear that being found with even 


an unloaded pistol would jeopardize his position in that 
ease. Appellant urges that such an explanation would tend 
to discredit him in the snstant case; that such a defense 
would raise a very real risk of his being convicted in this 
case for an offense for which he had already been tried 
and convicted. 

Appellant was then placed in 2 position where he Coure 
not prove that the gun was unloaded by producing the gun 
4tself, for it has never been recovered, nor could he prove 


the gun was unloaded by his own testimony for reason stated 


above. . Appellant then suggests, and urges this court to 


hold, that the "balancing of convenience or of the oppor- 


tunity of knowledge" test of Morrison fails to shift the 
burden of proof to appellant because he would be subjected 
to hardship and oppression. Appellant asks this anne to 
find that the burden of proving the existence of a dangerous 
weapon continued upon the prosecution throughout the trial. 
CONCLUSION: 

For the reason stated above the prosecution failed to 
sustain its burden of proving a dangerous weapon; appellant, 
therefore, respectfully requests this court to set aside the 


verdict of guilty of assault with a dangerous weapon. 
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